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Topic: DOL Proposes New Rules to Focus ERISA Fiduciaries on Pecuniary, Not Social, 

Impacts of Investment Decisions 

Market trend: Recently, the Department of Labor (“DOL”) published two proposed rules to 

address how fiduciary duties of prudence and loyalty under ERISA apply to ESG investments 

and proxy voting. 

Synopsis: On June 23, 2020, the DOL issued a proposed rule, Financial Factors in Selecting 

Plan Investments (the “ESG Proposed Rule”).1 The ESG Proposed Rule is designed to address 

the DOL’s continued concern that investment in environmental, social, and governance (“ESG”) 

might “subordinate return or increase risk for the purpose of non-pecuniary objectives.” The 

ESG Proposed Rule also prohibits ESG investments from being added as a qualified default 

investment alternative (“QDIA”). On August 31, 2020, the DOL published a proposed rule, 

Fiduciary Duties Regarding Proxy Voting and Shareholder Rights (the “Proxy Voting Proposed 

Rule”).2 The Proxy Voting Proposed Rule provides guidance regarding how ERISA’s fiduciary 

1 The full text of the ESG Proposed Rule can be found here: 

https://www.federalregister.gov/documents/2020/06/30/2020-13705/financial-factors-in-selecting-plan-investments 

2 The full text of the Proxy Voting Proposed Rule can be found here: 

https://www.federalregister.gov/documents/2020/09/04/2020-19472/fiduciary-duties-regarding-proxy-voting-and-

shareholder-rights 

https://www.federalregister.gov/documents/2020/06/30/2020-13705/financial-factors-in-selecting-plan-investments
https://www.federalregister.gov/documents/2020/09/04/2020-19472/fiduciary-duties-regarding-proxy-voting-and-shareholder-rights
https://www.federalregister.gov/documents/2020/09/04/2020-19472/fiduciary-duties-regarding-proxy-voting-and-shareholder-rights
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duties apply to the exercise of shareholder rights, including when and when not to vote proxies. 

Like the ESG Proposed Rule, the Proxy Voting Proposed Rule focuses ERISA fiduciaries solely 

on the pecuniary impacts on plan investments that result from exercising shareholder rights. 

 

Takeways: The ESG Proposed Rule and Proxy Voting Proposed Rule reflect a swing away 

from prior DOL guidance from prior administrations to more emphatically limit ERISA fiduciaries 

from considering non-pecuniary factors related to plan investments. Plan fiduciaries may find it 

much harder to justify ESG investments based on ESG-related considerations or to participate 

in shareholder activism through proxy votes on shareholder proposals. Both rules have short 

comment periods – only 30 days – and are intended to become effective at the same time. 

Likely, the DOL’s goal is to have the rules finalized before any potential change in 

administrations, which will make them much harder to change if there is a change in 

administrations. 

             

 

In recent months, the DOL has issued two proposed rules to address the application of the 

fiduciary duties of loyalty and prudence under ERISA in the context of ESG investing and the 

exercise of shareholder rights, including proxy voting. In this article, we provide an overview of 

the two proposed rules and considerations that fiduciaries should think about when deciding 

whether to add an ESG investment as an alternative investment option, or when voting proxies. 

DOL proposed pule regulating ESG investments 

ERISA requires fiduciaries to act prudently and diversify plan investments to minimize the risk of 

large losses, unless under the circumstances it is clearly prudent not to do so. ERISA also 

requires fiduciaries to act solely in the interest of the plan’s participants and beneficiaries, and 

for the exclusive benefit of providing benefits to their participants and beneficiaries and 

defraying reasonable expenses of administering the plan. Courts often refer to these ERISA 

fiduciary duties as the “highest duties known to law.” Given the recent rise in ESG-themed funds 

and investment strategies, the DOL found it necessary to address when ERISA will allow for 

ESG investments. 

The DOL has reiterated over the years that a plan fiduciary when making decisions on 

investments and investment strategies must primarily focus on the plan’s financial risks and 

returns, and the interests of plan participants and beneficiaries in their plan benefits must be 

paramount. Moreover, in making this evaluation, a fiduciary should focus on economic 

considerations that have a material effect on the risk and return of an investment based on 

appropriate investment horizons. Essentially, a plan fiduciary must never sacrifice investment 

returns, take on additional investment risk, or pay higher fees to promote non-pecuniary benefits 

or goals.  

However, the DOL recognizes that there may be instances where non-pecuniary factors are 

considered, such as environmental factors. Under certain circumstances there may be issues 

that present an economic business risk or opportunity that corporate officers, directors, and 

qualified investment professionals would appropriately treat as material economic 
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considerations under generally accepted investment theories. For example, where a company 

has improperly disposed of hazardous waste would likely implicate business risks and 

opportunities, litigation exposure, and regulatory obligations. The proposed rule also notes that 

dysfunctional corporate governance can present a pecuniary risk that a qualified investment 

professional would consider. 

Prior DOL guidance has also allowed fiduciaries to consider non-economic benefits of a 

potential investment if (i) the investment has a potential risk and return commensurate with the 

risk-return profile of available alternative investments with similar risk characteristics and (ii) the 

investment is otherwise an appropriate investment for the plan. This test – often referred to as 

the “all things being equal test” – allows a fiduciary to use non-economic factors as a tie-breaker 

for two equivalent investments. 

The ESG Proposed Rule, released by the DOL on June 23, 2020, reiterates the DOL’s position 

on ESG investing and further enforces its long-standing position that fiduciaries may never 

subordinate the interests of plan participants and beneficiaries in their retirement income to non-

pecuniary goals. The ESG Proposed Rule makes the following key changes to the regulations 

governing the ERISA fiduciary duties of prudence and loyalty with respect to investment 

decisions:  

• Confirmation of investment duties. The ESG Proposed Rule confirms that the 

duties of loyalty and prudence are satisfied in connection with an investment decision 

if the fiduciary selects investments and/or investment courses of action based solely 

on their pecuniary factors and not based on any non-pecuniary factor. The ESG 

Proposed Rule also adds a requirement that fiduciaries may not subordinate the 

interests of participants or beneficiaries to the fiduciary's or another's interests.  

• Duty to compare envestments based on pecuniary factors. The ESG Proposed 

Rule amends the existing regulation to provide that fiduciaries must compare 

investments or investment courses of action to other available investments or 

investment courses of action based solely on economic factors. Facts and 

circumstances relevant to a comparison of investments or investment courses of 

action would include consideration of the level of diversification, degree of liquidity, 

and potential risk and return in comparison to available alternative investments. The 

DOL notes that its reasoning for explicating stating this rule is to remind “fiduciaries 

must not let non-pecuniary considerations draw them away from an alternative option 

that would provide better financial results.”3 

• Duty to evaluate investments based on pecuniary factors. The ESG Proposed 

Rule also provides that a fiduciary’s evaluation of an investment must be focused 

only on pecuniary factors, and that it is “unlawful for a fiduciary to sacrifice return or 

accept additional risk to promote a public policy, political, or any other non-pecuniary 

 
3 Financial Factors in Selecting Plan Investments, 85 FR 39113, 39117. 
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goal.”4 However, the DOL is careful to note that ESG factors may constitute 

economic considerations, but only if they “present economic risks or opportunities 

that qualified investment professionals would treat as material economic 

considerations under generally accepted investment theories.”5 If the ESG factors 

are determined to be pecuniary, they must be compared to other relevant economic 

considerations to evaluate the investments risk-return profile. The ESG Proposed 

Rule also requires fiduciaries to examine ESG investments by taking into 

consideration the scope of the investment’s potential pecuniary elements such as, 

the level of diversification, degree of liquidity, and the potential risk-return profile of 

the investment in comparison with available alternative investments that would play a 

similar role in their plans' portfolios. 

• Additional documentation requirement. The ESG Proposed Rule further requires 

that in the event alternative investments are economically indistinguishable, and the 

investment selected is based on non-pecuniary ESG factors, fiduciaries must 

document why the investment is indistinguishable and why the investment is chosen 

based on the purposes of the plan, diversification of investments, and the financial 

interests of plan participants and beneficiaries in receiving benefits from the plan. 

The DOL believes adding this documentation requirement will serve as an additional 

safeguard to ensure fiduciaries conduct a proper analysis and evaluation of the 

potential investment when selecting an investment based on a non-pecuniary factor. 

• Additional considerations for 401(k) plans. The ESG Proposed Rule also adds 

specific requirements for fiduciaries considering adding ESG investments to the 

available options within a 401(k) plan. The ESG Proposed Rule provides that a 

fiduciary’s addition of prudently selected ESG investments to a 401(k) plan would not 

violate ERISA where: 

o The fiduciary only uses objective risk-return criteria (e.g., benchmarks, 

expense ratios, fund size, long-term investment returns, volatility measures, 

investment manager tenure, and mix of asset types) to select and monitor all 

investment alternatives in the plan, including ESG investment alternatives; 

o The fiduciary documents its selection and monitoring of the investment; and 

o The ESG investment is not added as, or a component of, a QDIA.  

Under the ESG Proposed Rule, if adopted as proposed, plan fiduciaries wishing to select an 

ESG-themed investment as an alternative investment option will need to carefully evaluate 

whether such an investment will satisfy ERISA’s fiduciary duties of loyalty and prudence.  

DOL proposed rule regulating proxy voting and shareholder rights 

 
4 Financial Factors in Selecting Plan Investments, 85 FR 39113, 39122. 

5 Financial Factors in Selecting Plan Investments, 85 FR 39113, 39117. 
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On August 31, 2020, the DOL issued the Proxy Voting Proposed Rule, which is intended to 

provide further guidance to plan fiduciaries in applying the duties of prudence and loyalty to the 

exercise of shareholder rights with respect to plan assets, including proxy voting. The Proxy 

Voting Proposed Rule is also intended to correct the misconception that fiduciaries are required 

to research and vote all proxies, which it believes has caused plans to expend assets 

unnecessarily. The DOL believes this proposed rule will clarify that a fiduciary’s duty is only to 

vote those proxies that are prudently determined to have an economic impact on the plan after 

the costs of research and voting are taken into account. To further enforce this point, the Proxy 

Voting Proposed Rule expressly states that “fiduciaries must not vote in circumstances where 

plan assets would be expended on shareholder engagement activities that do not have an 

economic impact on the plan, whether by themselves or after the costs of engagement are 

taken into account.” 

The Proxy Voting Proposed Rule also reiterates DOL’s longstanding position that proxy voting 

rights are plan assets, and therefore, fiduciaries are subject to the duties of loyalty and 

prudence when considering whether to vote proxies. The Proxy Voting Proposed Rule would 

require fiduciaries to satisfy the following conditions when deciding to exercise shareholder 

rights and when exercising such rights: 

• Act solely in accordance with the plan’s economic interests, considering only factors that 

the fiduciary prudently determined will affect the economic value of a particular 

investment based on its risk-return profile over an appropriate investment horizon; 

• Consider the likely impact of a proxy vote on investment performance of the plan, based 

on factors such as the size of a plan’s investment holding in the issuer of the stock 

relative to total investment assets of the plan, the plan’s percentage ownership of the 

issuer, and costs; 

• Not subordinate the interests of the participants and beneficiaries in their retirement 

income or financial benefits under the plan to any non-pecuniary objective, or sacrifice 

investment return or take on additional investment risk to promote non-pecuniary 

benefits or goals; 

• Investigate material facts underlying a proxy vote or other exercise of shareholder rights, 

including an obligation to appropriately supervise a proxy advisor firm or other service 

providers under proxy voting guidelines; 

• Maintain records on proxy voting activities, including the justification for particular proxy 

votes; and 

• Exercise prudence and diligence in selecting and monitoring any service provider related 

to proxy voting, including administrative, recordkeeping, and reporting services. 

The Proxy Voting Proposed Rule also illustrate that there will be circumstances when a fiduciary 

is required to vote a proxy and circumstances when a fiduciary is required not to vote a proxy. 

Under the proposed rule, a plan fiduciary must vote any proxy where the fiduciary prudently 
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determines that the matter being voted upon would have an economic impact on the plan after 

taking into consideration the aforementioned factors and costs. Conversely, a plan fiduciary 

must not vote any proxy unless the fiduciary prudently determines that the matter being voted 

upon would have an economic impact on the plan after considering the factors mentioned above 

the costs. 

In deciding whether to vote a proxy, fiduciaries must perform reasonable investigations to gather 

information that will assist them in determining whether or how to vote proxies on particular 

matters. Such information includes: the cost of voting; the type of proposal (e.g., those relating 

to non-pecuniary issues versus those dealing with issues that have a direct economic impact on 

the investment); voting recommendations of management; and an analysis of the particular 

shareholder proponents. In the event a fiduciary decides to vote, the fiduciary must be able to 

articulate the anticipated economic benefit of proxy-vote decision. 

The DOL also recognizes that in some cases responsibility for voting proxies is delegated to an 

investment manager or a proxy voting firm. In the event such responsibility is delegated by the 

named fiduciary, the Proxy Voting Proposed Rule requires that the fiduciary ensure that the 

other party satisfies the conditions by requiring documentation of “the rationale for proxy voting 

decisions or recommendations sufficient to demonstrate that the decision or recommendation 

was based on the expected economic benefit to the plan, and that the decision or 

recommendation was based solely on the interests of participants and beneficiaries in obtaining 

financial benefits under the plan.”6 

The Proxy Voting Proposed Rule also requires plans to implement proxy voting policies and/or 

guidelines. Under the proposed rule, fiduciaries must review the policies at least every other 

year and make the policies available to plan participants, either as a separate document or part 

of the plan’s investment policy statement. 

The DOL recognizes the difficulty and increased cost to plans of determining a proxy vote’s 

economic impact on a plan on a case-by-case basis. As such, the Proxy Voting Proposed Rule 

allows fiduciaries to incorporate certain proxy voting policies that encompass one or more 

“permitted practices” that may be used to vote proxies. The Proxy Voting Proposed Rule 

provides the following as “permitted practices”:  

• Voting proxies in accordance with the management’s recommendations, subject to any 

conditions determined by the fiduciary as requiring additional analysis because the 

matters present potential conflicts of interest or a significant economic impact; 

• Voting proxies only on specific proposals that are related to corporate events (e.g., 

mergers and acquisitions, dissolutions, conversions, consolidations, corporate buy-

backs, issuance of additional dilutive securities, and contested elections for directors); 

and 

 
6 Fiduciary Duties Regarding Proxy Voting and Shareholder Rights, 85 FR 55219, 55225. 
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• Refrain from voting proxies when the plan’s investment in a specific issuer is below a 

specific quantitative threshold. 

There has been an increase in shareholder activism over the last decade, often expressed 

through shareholder proposals on various ESG-related issues included in annual meeting proxy 

statements. The Proxy Voting Proposed Rule, if adopted as proposed, will make it much more 

difficult for ERISA fiduciaries to justify voting on those types of proposals. 

Comment periods and effective date 

Both sets of proposed rules included a limited, 30-day period for public comment. In both 

proposed rules, the DOL states its belief that a 30-day period “will afford interested persons an 

adequate amount of time to analyze the proposed rule and submit comments.” This relatively 

short comment period is consistent with a goal of finalizing the proposed rules before any 

possible change in administrations. It is also likely that the short comment period will contribute 

to legal challenges against the proposed rules, arguing that they reflect a rushed regulatory 

process. In the Proxy Voting Proposed Rule, the DOL indicates that it intends to have both sets 

of proposed rules to have the same effective date after publication of the final rules. In the 

meantime, ERISA fiduciaries may want to cautiously approach ESG-related investment 

alternatives or proxy voting of plan investments and ensure that any decisions can be justified 

based on the pecuniary interests of the plan and its participants and beneficiaries. 

 


