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Topic: Takeaways from the DOL's Final Rule on Selecting ESG-Focused Plan 

Investments 

Market trend: The Department of Labor ("DOL") issued a final rule (the "Final Rule") under the 

Employee Retirement Income Security Act of 197 4, as amended ("ERISA"), reinforcing the 

DOL's position that when making decisions about investment alternatives in 401 (k) plans (and 

other investment actions), a plan fiduciary must focus solely on the "pecuniary interests" of plan 

participants and beneficiaries.1 The Final Rule will impact 401 (k) plans that currently include

investment choices themed around environmental, social and governance ("ESG") investment 

goals and likely creates higher hurdles for fiduciaries when considering and monitoring ESG

themed investment choices. The Final Rule largely follows the proposed rules published in 

June 2020, but in response to public comments it does soften certain provisions. 

Synopsis: The Final Rule updates the "investment duties" regulation under ERISA in several 

key respects that will impact the offering of ESG-themed investments in 401 (k) plans. The Final 

Rule confirms that ERISA fiduciaries must evaluate plan investments based solely on 

"pecuniary factors," and failure to do so can be considered a breach of ERISA's duty of loyalty. 

When selecting plan investments, the fiduciary also must consider "reasonably available 

1 Here is a link to the Final Rule: https://www.dol.gov/sites/dolgov/files/ebsa/temporary-postings/financial-factors-in
selecting-plan-investments-final-rule.pdf 
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